
























THE CORPORATION JOURNAL 


(REGISTERED U. S. PAT. OFFICE) 


Vor. XI, No. 8 MAY, 1934 Paces 169-192 
COMPLETE NUMBER, 219 


Published by 
THE CorPoRATION Trust COMPANY AND AFFILIATED COMPANIES 








The policy of The Corporation Trust Company in all matters relating 
to the incorporation, qualification, statutory representation and main- 
tenance of corporations, is to deal with members of the bar, exclusively. 


| As Chief Justice Marshall Said: 


The United States Supreme Court, in A. Magnano Com- 
pany vs. Hamilton, No. 589.—October Term, 1933, decided 
April 2, 1934, sustains the butter substitutes taxing act of 
Washington, against all contrary contentions presented, 
all of which, except that relating to due process, are put 
aside at once as being without merit, plainly. On due 
process: the tax is 15¢ per pound on all butter substitutes 
sold in intrastate business; “the statute here under review 
is in form plainly a taxing act, with nothing in its terms to 
suggest that it was intended to be anything else”; the act 
is not so arbitrary as to lead to the conclusion that it is an 
attempted exertion of a denied power under guise of the 
authorized taxing power; “collateral purposes or motives 
of a legislature in levying a tax of a kind within the reach of 
its lawful power are matters beyond the scope of judicial 
inquiry”; “nor may a tax within the lawful power of a state 
be judicially stricken down under the due process clause 
simply because its enforcement may or will result in restrict- 
ing or even destroying particular occupations or businesses” 
—unless the form of taxation was adopted as a mere dis- 


guise. 
CaccabAEG 
President. 
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Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 


have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed regu- 
larly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices (see next page). 

When it is desired to preserve the Journal in a permanent file, a spe- 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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Classification of Contracts 


J. E. THompson 


The business done by a foreign 
corporation in a particular state 
or states may fall into several 
classifications. For example, a por- 
tion of the business may be en- 
tirely intrastate in character, while 
another portion may be solely of 
an interstate nature. Again the 
business may be a combination of 
the two, wherein the line of de- 
markation is so distinct as to ren- 
der the interstate commerce readily 
separable and divisible from the in- 
trastate. Still another classifica- 
tion may be referred to, that is, 
where this line of demarkation is 
not so clear as to make divisibility 
possible, thereby placing the cor- 
poration in exactly the same 
position as though the entire 
transaction were of an intrastate 
nature. It is, of course, possible 
for a corporation to conduct its 
business so as to have certain por- 
tions of it fall within each of the 
four classifications set out above; 
and where business is so con- 
ducted it may be interesting to 
note how non-qualification may 
affect it. 


If the contract involved is en- 
tirely interstate in character, it 
would not seem that the non- 
qualification of the corporation 
were of any moment, even though 
some other portion of the corpo- 
ration’s business were entirely 
intrastate in nature since to deny 
the corporation access to the 
courts to enforce such a contract 
would be an unconstitutional in- 
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terference with interstate com- 
merce. Where divisibility is pos- 
sible and the contract permits an 
accurate division of the whole 
transaction into interstate and in- 
trastate items and a precise ap- 
portionment of the consideration to 
each, it would seem that that por- 
tion relating to interstate com- 
merce (but not intrastate) could 
be enforced, since the inhibitions 
of the statute are confined to 
those portions of the transaction 
of which intrastate acts are an in- 
tegral part. However, if the con- 
tract is entirely intrastate, or 
divisibility is impossible then the 
non-qualification of the corpora- 
tion is an effectual bar to recovery. 
Naturally, when divisibility is im- 
possible the intrastate portion 
taints the entire transaction. 


Nevertheless, the fact that the 
corporation can enforce interstate 
items, even though doing an intra- 
state business is of no consequence 
in so far as the qualification of the 
corporation is concerned. If a 
sufficient portion of the busi- 
ness is intrastate, compliance with 
the statute is mandatory, regard- 
less of what else it may be doing; 
and this enforcement by an un- 
qualified foreign corporation of an 
entirely interstate contract, would 
undoubtedly call attention to its 
other methods of procedure, jeop- 
ardizing its intrastate contracts, 
and laying it open to other penal- 
ties provided for by the statute. 
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Domestic Corporations 
California. 


Action to recover unpaid portion of purchase price of stock of a 
California corporation, a bankrupt. The promoter of the bankrupt 
corporation and his personal counsel in the matter of the incorpora- 
tion entered into a written contract under which counsel was to 
be paid for his services in stock of the corporation which the two 
were to make an effort to have issued to the promoter at $1.00 per 
share. Under the California Securities Act, then in effect, and so 
a part of the contract, no stock could be issued by the prospective 
corporation or title given to any person except as permitted by the 
commissioner of corporations. Under permit of the latter the pro- 
motor purchased a block of the stock which by the terms of the 
permit was placed in escrow; it was not to be sold or otherwise 
transferred or conveyed until the commissioner’s further order. 
None of the shares was transferred to the attorney, nor could have 
been, as the commissioner gave no permit for such conveyance. 
Action by the trustee in bankruptcy against counsel and others for : 
unpaid stock subscriptions. Judgment below for defendants; appeal; 
the California District Court of Appeal, Fourth District, on the 
attorney-defendant’s motion to dismiss the appeal or affirm the judg- | 
ment as to him, affirms the judgment but denies the motion to 
dismiss. The court holds that the promoter and his counsel were 
not joint adventurers; under the terms of the permit counsel could 
acquire no interest in the stock without the consent of the com- 
missioner which was never given. Flagg v. Sloane et al., 26 P. (2d) 
874. Ed. P. Sample and William H. Wylie, both of San Diego, for 
appellant. Harrison G. Sloane, of San Diego, for respondents 
H. G. Sloane and Ed Fletcher, Jr. Hamilton, Lindley & Higgins, 
of San Diego, for respondent O. E. Darnall. 



















Colorado. 





Corporation declared defunct for nonpayment of annual license 
taxes is not thereby dissolved. Section 2317 of the Colorado Com- 
piled Laws provides that on failure to pay annual state corporation 
license taxes, and other fees prescribed by law, and to make required 
reports, for a period of five years, on publication by the Secretary 
of State, a Colorado corporation shall be deemed to be defunct and 
inoperative and no longer competent to transact business in the state. 
Provision is made for reinstatement on payment of delinquent taxes 
and fees, etc. Section 2295 of the Compiled Laws provides that on 
dissolution of a corporation, by expiration of its charter or other- 
wise, the directors or trustees last acting before the dissolution 
become trustees of the creditors and stockholders, with power to 
settle the corporation’s affairs and to sell and dispose of its prop- 
erty. The Supreme Court of Colorado, affirming the judgment 
below, holds that a corporation deemed defunct and inoperative 


*. 
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under the provisions of Section 2317 is not a dissolved corporation 
so as to bring the provisions of Section 2295 into operation. Bokel 
v. Zitnik, 27 P. (2d) 753. Morrissey, Mahoney & Scofield, of Den- 
ver, for plaintiff in error. Henry Howard and Barnard Cummings, 
both of Denver, for defendant in error. 


Delaware. 


Abolishing preferred stock, substituting therefor common stock 
in ratio of eleven for one. An intervening committee of stock- 
holders of a corporation in receivership filed a petition praying the 
Delaware Court of Chancery (New Castle County) to approve a 
certain plan of reorganization, argument proceeding on the assump- 
tion that the corporation is now solvent. The submitted plan pro- 
poses, in part, to abolish the one hundred thousand shares of 7% 
cumulative $100 par preferred stock and to issue therefor $10 par 
common stock in the ratio of eleven shares of common for one of 
preferred. The Chancellor, without filing an opinion, declined to 
express either approval or disapproval of the plan. He took the 
view that inasmuch as the application was based on the assumed 
solvency of the corporation and his approval was sought as an inci- 
dent merely to the discharge of the receivers and the restoration 
of the corporate control to the officers and stockholders, it was 

doubtful if a decree either of approval or disapproval, the matter 
coming up as it did, would be an adjudication that would bar subse- 
quent suits, which would doubtless be inaugurated, attacking the 
power of the corporation to alter its stock structure in the manner 
proposed. He held further that the corporation, if it had the power 
under the law which the committee contended it had, did not need 
the approval of the Chancellor to buttress it. He declared his pur- 
pose to be that he would in due course enter an order discharging 
the receivers. Thereafter the corporation could, if it saw fit, pro- 
ceed by way of amendment of its charter to effectuate the reor- 
ganization of its capital structure in the manner proposed. If any 
preferred stockholder considered that such amendment was unlaw- 
ful, the matter of its legality could be raised by a bill filed in the 
regular way and thus the questions which the pending petition 
sought to bring forward in a rather unusual and doubtful manner 
could be heard in the customary course of equity procedure. It did 
net appear to him, he said, to be proper for the Chancellor to pass 
upon a re-classification of a corporation’s stock when the question 
was presented in connection with and as a condition for the contem- 
plated discharge of the receivers of a corporation which, though once 
insolvent, has since attained a condition of solvency. John Walsh 
v. American Republics Corporation, February 9, 1934. Clarence A. 
Southerland, of the firm of Ward & Gray, for Stockholders Com- 
mittee; Caleb S. Layton, of the firm of Richards, Layton & Finger, 
for objecting preferred stockholders; Hugh M. Morris, for receiv- 
ers; all of Wilmington. 
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Kentucky. 


Situation when all of stock of a Kentucky corporation is purchased 
by one individual. After various other steps had been taken a Ken- 
tucky court ordered the sale of a corporation’s real estate to satisfy 
a judgment against the sole stockholder (i. e., so far as third parties 
were concerned) in the corporation. The Court of Appeals of Ken- 
tucky reverses the order, saying that the property of the corporation 
is not to be sold as the property of its sole stockholder; all that was 
attached was the stockholder’s right, title, interest, claim and demand 
in the real estate; “this alone should have. been sold, thereby vesting 
in the purchaser only an equity in the land after the payment of 
corporate debts, with the right to liquidate the corporation.” The 
court says: “Though it be true that the purchase by an individual 
of all the stock of a corporation suspends its corporate franchise 
until the stock is transferred to others, Louisville Banking Co. v. Eisen- i 
man, 94 Ky. 83, 21 S. W. 531, 1049, 14 Ky. Law Rep. 705, 19 L. R. A. 
684, 42 Am. St. Rep. 335; Stagg Co. v. Taylor, 95 Ky. 651, 27 S. W. 
247, 16 Ky. Law Rep. 213; such purchase does not dissolve the cor- 
poration, Kentucky Harlan Coal Co: v. Harlan Gas Coal Co., 245 Ky. 
234, 53 S. W. (2d) 538, or vest in the purchaser the title to the real 
estate belonging to the corporation, Gayle v. Greasy Creek Coal & 
Land Co., 249 Ky. 251, 60 S. W. (2d) 599.” Hawley Coal Co. et al. 
v. Bruce, 67 S. W. (2d) 703. Low & Bryant, of Pineville, and R. L. 
Maddox, of Middlesboro, for appellants. Isham G. Leabow and 
J. E. Sampson, both of Middlesboro, for appellee. 


Maryland. 


Valid loan may be made to corporation by one owning large 
majority of its stock. Here, a stockholder owning sixty-five of the 
seventy-nine issued and outstanding shares of a corporation advanced 
money to the corporation which “according to the evidence were 
made and accepted as loans”; receivership for the corporation ; other 
creditors objected to allowance of the stockholder’s claim as a cred- 
itor; order overruling objections affirmed by Md. Ct. of Appeals. 
The Court says: “A valid loan can be made to a corporation by one 
who owns the greater part or even all of its capital stock. In the 
absence of any element of fraud or imposition or of a subordinating 
equity, such a loan is recoverable to the same extent as if made to 
the corporation by any other lender.” J. Francis Hock & Co. et al. 
v. Strohm, 170 A. 738. Cary D. Hall, Jr., of Baltimore (Robert p: 
Macgregor, of Baltimore, on the brief), for appellants. Edward L. 
Putzel, of Baltimore, for appellee. 


Michigan. 


Act by directors who were not stockholders held valid as act of 
de facto directors. The Michigan law provided, formerly, that direc- 
tors of a corporation must be stockholders thereof; by implication, a 
director who disposed of all of his stock ceased to be a director; the 
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present law (Act No. 327, 1931 Acts) provides that directors need 
not be shareholders unless the articles so provide. A corporation 
organized before 1931 provided in its by-laws that directors must be 
shareholders and that any director disposing of all of his stock was 
no longer a director. In 1933 one director of the board of five re- 
signed; three of the remaining four disposed of all of their stock; 
these three (the corporation being in financial straits), after adopting 
a resolution to such effect, petitioned the court for dissolution. Peti- 
tion was granted, a receiver was appointed and sale of the assets 
was ordered. Stockholders and creditors petition the court to vacate 
the order on the ground that the three directors, not being share- 
holders at the time the resolution was adopted and petition filed, 
were without authority to act. The Supreme Court of Michigan, 
saying that the first petitioners were de facto directors and that as 
such their action was sufficient to give the court jurisdiction, affirms 
the order below denying the vacating order. Incidentally the court 
says: “The statute of 1931, in declaring that directors need not be 
stockholders, did not at all change the right of a corporation to pro- 
vide by by-laws that directors must be stockholders. The by-laws 
here involved are consistent with the present statute.” In re An- 
drews et al., 252 N. W. 482. Whiting, Kleinstiver & Aubrey, of 
Jackson, for appellants. Bisbee, McKone, Wilson, King & Kendall, 
of Jackson, for appellees. 


New Jersey. 


New Jersey corporation has implied power to purchase shares of 
its own capital stock. To the merits here, we do not go. Decree 
for complainant in Court of Chancery of New Jersey (corporation to 
purchase back its stock originally sold by it to complainant). After 
noting that “it would seem that the defendant has express authority 
in its charter to purchase its own stock” the Court says: “But irre- 
spective of charter provisions, it is the settled law of this state that 
a corporation has implied power to purchase its own capital stock 
‘provided, of course, no illegitimate design appears’.” Downs v. 
Jersey Central Power & Light Co., 170 A. 835. Morris H. & Charles E. 
Cohn, of Newark, for complainant. Walter L. McDermott, of Jersey 
City, for defendant. 


Subsequent to the filing of the opinion referred to in the above 
paragraph a stockholder filed a petition for leave to intervene on the 
ground, among others, that purchases of its stock by the defendant 
company must be pro rata from all stockholders of the same class. 
Berger v. U. S. Steel Corp., 63 N. J. Eq. 809, 53 A. 68, is cited in 
support of this proposition. The court says that case is not in point 
as there the purchase back was for retirement while here the bill is 
grounded in fraud and seeks rescission. “The universal application 
of the rule in the Berger Case, as contended, would prohibit a corpo- 
ration from purchasing its own stock in the open market, regardless 
of meritorious purposes. No such prohibition can be read into the 
Corporation Act (2 Comp. St. 1910, P. 1595 et seq., Sec. 1 et seq.) 
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or the decisions relied upon.” Right of petitioner to intervene denied. 
Downs v. Jersey Central Power & Light Co., 171 A. 306. Wall, Haight, 
Carey & Hartpence (by Thomas G. Haight), of Jersey City, for peti- 
tioner. 


North Carolina. 


Dissolution of a corporation at behest of stockholders owning one- 
fifth or more in amount of the paid up stock. North Carolina C. S. 
Sec. 1186 provides that stockholders owning one-fifth or more in 
amount of the paid up stock of a North Carolina corporation, under 
certain conditions, one of which is failure on the part of the corpo- 
ration to realize net earnings during the then last past three years 
sufficient in amount to pay in good faith an annual dividend of 4% 
on the paid stock, may petition the court to call for inventories and 
appoint a referee for appearance of all interested parties to show | 
cause why the corporation should not be dissolved. Here, all condi- 
tions being met, holders of common and preferred stock aggregating 
the required one-fifth, but of the common much less than one-fifth, 
filed petition as referred to above. It was urged that the preferred 
stock holdings were not to be considered. This class is without 
voting power, calls for 7% cumulative dividends, and on dissolution 
is entitled to par value payment plus unpaid cumulated dividends 
before payment of anything on the common stock. Affirming the 
orders below the Supreme Court of North Carolina rules against 
such contention saying that the preferred stock has equal rights with 
the common in this direction. Over a long period of years, until 
February 1, 1932, preferred stock dividends were regularly paid; 
since that date no such dividends have been paid. While it is held 
that there was no error in requiring inventories and that the trial 
judge, on receipt of the report of the referee to be appointed, may 
in his sound discretion order a dissolution of the corporation, yet 
he “may, in the exercise of his discretion, and doubtless will, decline 
to adjudge the dissolution of the corporation” if the lack of earnings 
appears to him to be due to temporary business conditions rather 
than lack of proper management, and there is no reasonable appre- 
hension that the corporation is in danger of becoming insolvent. 
Kistler et al. v. Caldwell Cotton Mills Co., 172 S. E. 373. Mark Squires, 
Newland & Townsend, and L. H. Wall, all of Lenoir, for appellant. 
Mull & Patton, S. J. Ervin, and S. J. Ervin, Jr., all of Morganton, 
for appellees. 


North Dakota. 


Embargo on shipment of wheat out of state held unconstitutional. 
Chapter 1, North Dakota Laws of 1933, authorizes the Governor to 
declare and maintain an embargo on shipments out of the state of 
agricultural products, under certain conditions. Pursuant to this 
authority the Governor declared and proposed to maintain an em- 
bargo on grain shipments out of North Dakota. Operators of grain 








1 
i 
; 
i 
i 









The Corporation Journal 179 


elevators in the state, engaged in the business of buying, selling, 
storing, and shipping of grain, with the purpose of causing such 
grain to be transported to terminal markets situated out of the state, 
applied to a Federal three-judge statutory court (U. S. District 
Court, District North Dakota, S. W. Division) for interlocutory 
injunction. Granted. The complainants are engaged in interstate 
commerce—that “is virtually conceded”. The court concludes that 
the act of the Legislature and the Governor’s proclamations under 
it are void, as interfering with such commerce. The court says: 
“The New York Milk Case and the Minnesota Moratorium Case 
both represent asserted conflicts between the rights of the state, 
under its police power, to legislate for the general welfare of its 
people, and the rights of individuals in their contracts or property 
under the Constitution. This case, as we view it, is not primarily 
a conflict between the police power of the state and the rights of 
individuals, but a conflict between the power of the state and the 
power of the United States with respect to a subject with which, 
under the Constitution, Congress alone has a right to deal”. Grandin 
Farmers’ Co-Op. Elevator Co., et al. vs. Langer, Governor, et al., 
5 F. Supp. 425. John F. Sullivan (of Sullivan, Fleck & Sullivan), 
of Mandan, for complainants. P. O. Sathre, Atty. Gen. and J. A. 
Heder, Commerce Counsel for State Railroad Com’rs., of Bismarck, 
for defendants. 


Ohio. 


On changing express terms and provisions of an outstanding class 
of stock; objecting stockholder’s remedy. The Ohio corporation 
law provides (Gen. Code Secs. 8623-14, 8623-15) that a corporation 
may by less than a unanimous vote of the stockholders amend its 
articles of incorporation by (inter alia) changing the express terms 
and provisions of any class of shares. Gen. Code Secs. 8623-15 and 
8623-72 provide the manner in which compensation may be made to 
any stockholder who objects to the amendment. The defendant cor- 
poration, here, after appropriate vote of its stockholders in meeting 
assembled (no complaint is made on the score of any irregularity), 
changed its preferred stock to common stock (without the prefer- 
ences specified on the preferred stock certificates). Plaintiff, a pre- 
ferred shareholder, was not present at the meeting but objected 
when he learned of the matter. He claims not to be bound and seeks 
to enforce the preference provisions carried on his stock certificate. 
The Code provisions referred to were in effect when he acquired 
his preferred stock. The Court of Appeals of Ohio, Montgomery 
County, renders decree for the defendant, denying plaintiff the relief 
sought. The Code sections referred to “form a part of the plaintiff’s 
contract as a stockholder”; as an objecting stockholder he has his 
remedy; the Code sections are constitutional. Wéilliams v. National 
Pump Corporation, 188 N. E. 756. Goebel, Dock & Goebel, of Cin- 
cinnati, for plaintiff. Craighead, Cowden, Smith & Schnacke, of 
Dayton, for defendant. 
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Pennsylvania. 


Stockholders of parent corporation may examine books of a con- 
trolled subsidiary. Here, it was contended that the stockholders 
of a corporation owning all the stock of another corporation do not 
possess the right to examine the records of the latter corporation. 
The Supreme Court of Pennsylvania affirms the judgment below 
awarding a peremptory writ of mandamus commanding appellants 
to permit petitioners to examine the corporate records. The court 
says: “If the two corporate defendants in this case were independent 
companies, there might be force to this contention; but the facts 
indicate the Paper Company is merely a controlled subsidiary, using 
the same offices as Boxboard Company and having identical officers 
and directors.” Bailey et al. v. Boxboard Products Co. et al., 170 A. 
127. Jay W. Sechler, of Philadelphia, for appellants. Henry S. 
Drinker, Jr., Edwin A. Lucas, and Drinker, Biddle & Reath, all of 
Philadelphia, for appellees. 


Tennessee. 






A “fundamental amendment” of a corporate charter. Shannon’s 
Tennessee Code, Section 2060, provides that in the event of the legal 
adoption of a fundamental amendment to a corporation’s charter a 
dissenting stockholder “shall cease to be a stockholder,” the corpo- 
ration being liable to pay the withdrawing stockholder the par value, 
if it be worth so much, or if not, then the fair market value, creditors 
of the corporation being protected. Here, the corporation charter 
was amended to provide for the issuance of preferred stock, thereto- 
fore unauthorized. A dissenting stockholder, then an officer of the 
corporation, made claim, some years later, when he had ceased to 
be an officer and had “quit,” under the provision of the code 
referred to above. The court below dismissed the bill on the double 
grounds that the charter change was not fundamental and because 
of laches, waiver, and abandonment of the right to withdraw. The 
Supreme Court of Tennessee says that the charter amendment was 
“fundamental” but affirms the decree of dismissal on the ground of 
laches, etc. Johnson v. De Soto Hardwood Flooring Co., 67 S. W. 
(2d) 143. Canada & Russell of Memphis, for appellant. Armstrong, 
McCadden & Allen, of Memphis, for appellee. 


Suit for rentals under lease found to be ultra vires the lessee cor- 
poration. A rather interesting case this. The charter of a Tennessee 
amusement corporation restricts the acquisition of real estate except 
for use and occupancy as a theater or opera house, and in terms limits 
its permitted business activities to those named in the charter or 
implied by named provisions, such being the erecting, the establish- 
ing, and the conducting, etc., of amusement enterprises. Corporation 
leased certain improved property for 30-years period ; lease prohibits 
use of property by lessee for any purpose otherwise than “for any 
lawful and legitimate business purposes”; no alterations permitted 
without written consent of the lessors. Leased premises not suitable 


* 
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for theater or opera house purposes, without altering; no request 
made for permission to alter and no consent to alter given; if made 
and given such would have been under a separate contract or supple- 
mentary agreement. Lessee sublet the leased premises for ordinary 
business purposes. Lessee paid monthly rentals for matter of ten 
years; amount thus paid exceeds by large sum amount it received 
under subleases. Action by lessor to recover two monthly rentals, 
and certain amount covering taxes, and prayer for declaration fixing 
liability of defendant to respond for further performance. The Ten- 
nessee Court of Appeals, Eastern Section (Tennessee Supreme Court 
denies certiorari), sustaining the plea in defense of lease being ultra 
vires the lessee and so void, affirms the judgment below for defend- 
ant. Because of charter and lease provisions, the lease is void on 
its face; the defect in the lease being apparent the one sued may 
assert the unlawful act,—certainly in the case of an unexecuted con- 
tract as here (lease had 20 more years to run); as to the “clean 
hands” or estoppel maxim or rule, it is pointed out that as it was 
evidenced to the trial court that “the complainants have actually 
received nearly $20,000 more than all the rentals” received by the 
lessee under its subleases, that court recognized the principle (re 
deriving the benefit and then attempting to deny liability) and ap- 
plied it and is not chargeable with error in holding the “complainants 
suffered no loss from the Amusement Company’s repudiation of an 
ultra vires contract,” the appellate court saying “the complainants 
are not entitled to be further enriched.” Hedges v. Signal Amusement 
Co. et al., 64 S. W. (2d) 534. Sizer, Chambliss & Kefauver, of Chatta- 
nooga, for appellants. Charles C. Moore and Shepherd, Carden, 
Curry & Levine, all of Chattanooga, for appellees. 


Foreign Corporations 


Arizona 





Loaning money in Utah, taking Arizona realty and chattel mort- 
gages as security, does not constitute doing business in Arizona by 
Utah corporation. A Utah corporation took in Salt Lake City a 
note, payable in that city, from another Utah corporation, secured 
by a mortgage on Arizona realty and a chattel mortgage on person- 
alty located on such real estate. Plaintiff is seeking in Arizona courts 
a judgment for the amount of the note and foreclosure of the mort- 
gages. There are alleged collateral causes of action. The court 
below, of its own motion, dismissed on the ground that it had no 
jurisdiction because the plaintiff had not complied with the statutory 
requirements to entitle it to sue in the Arizona courts. The Supreme 
Court of Arizona reversing and remanding, says that it is error to 
consider a complaint by a foreign corporation fatally defective unless 
it shows the fact of qualification and the obtaining of a license. “Our 
statutes do not prohibit an unlicensed foreign corporation from suing 
in the courts of the state. The prohibition is against its engaging 
in business before qualifying and the penalty for doing so is to make 
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its acts void.” In the instant case nothing indicates an enterprise 
of some permanence or durability, or any substantial part of the 
ordinary business of the plaintiff corporation or its assigns was 
transacted in Arizona. A single act is not illegal. “If any of the 
causes of action sued on grew out of transactions made void under 
the statute for a failure on the part of the plaintiff or its assigns to 
comply (with the foreign corporation law) it is a matter to be pleaded 
and proved.” Western Loan & Building Co. v. Elias Morris & Sons 
Co. et al., 29 P. (2d) 137. Louis L. Wallace and Carl D. Hammond 
both of Kingman, Ingebretsen, Ray & Rawlins and J. M. Christen- 
sen, all of Salt Lake City, Utah, for appellant Western Loan & Build- 
ing Co. Carl G. Krook, of Kingman, appeared for other appellants. 
(An appeal without an adversary.) 


New Jersey. 


Furnishing advertising material on contract made out of state does 
not constitute “doing business” in New Jersey by foreign corporation. 
Action to recover on a subscription to advertising material in 52 
weekly lots to be furnished to a New Jersey corporation by a corpo- 
ration foreign to New Jersey and not licensed to do business in that 
state. The Supreme Court of New Jersey affirms the judgment below 
for the plaintiff. One objection advanced against the determination 
of the trial judge is that appellee is an unlicensed foreign corporation 
and so not authorized to do business in New Jersey. The court 
answers: “We are of the opinion that it was open to the district 
court judge to find that the contract between the parties was finally 
consummated at Chicago, Ill., where the contract was forwarded in 
order to receive the approval of the home office of appellee. Inas- 
much as the agreement signed by the appellant in this state was 
nothing more than an offer, until it received the approval required 
at Chicago, it cannot be said that the contract was consummated in 
this state. The signing of the subscription alone cannot therefore 
be considered as violative of our Corporation Act prohibiting unau- 
thorized foreign corporations from doing business in our state.” 
Stevens-Davis Co. v. Peerless Service Laundry, 170 A. 619. Benjamin 
B. Smith, of Asbury Park, for appellant. Harry R. Cooper, of 
Belmar, for appellee. 


West Virginia. 


Property of wholly owned subsidiary, in West Virginia, of bank- 
rupt foreign parent corporation not licensed to hold property or do 
business in West Virginia, is not to be considered as the property 
of the bankrupt. A Delaware holding company, not licensed to hold 
property in, or to carry on business in, West Virginia, having a 
wholly owned operating subsidiary in that state, was adjudged a 
voluntary bankrupt. The trustee in bankruptcy petitioned that the 
property of the subsidiary be adjudged to be the property of the 
bankrupt; order to that effect entered. Creditors of the subsidiary 
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prayed for appointment of a receiver of all of its property in West 
Virginia; prayer granted. Trustee of the bankrupt parent who had 
taken possession of the subsidiary’s properties and was conducting 
its business was ousted by the locally appointed receiver; trustee 
petitioned for return to it of the properties; rulings below were 
favorable to the trustee. The Supreme Court of Appeals of West 
Virginia reverses. The West Virginia law provides that an un- 
licensed foreign corporation may not hold property or carry on 
business in West Virginia or maintain any action in a cause arising 
out of the holding of such property or the doing of such business. 
The court says: “As the law of West Virginia recognizes no title, 
to property in the state, in a foreign corporation which has not com- 
plied with the statute, authorizing it to hold property and transact 
business therein, property in West Virginia belonging to a domestic 
subsidiary can neither be assigned by the parent company nor levied 
upon under judicial process against it. When a foreign corporation 
fails to comply with a statute giving it the right to transact business 
within the state, its trustee in bankruptcy cannot maintain an action 
on a claim arising therein.” Fleming et al. v. J. G. McCrory Co., 
W. Va., 172 S. E. 526. Russell, Hiteshew, Adams & Hill, of Parkers- 
burg, Deveny & Furbee, of Fairmont, and Moreland & Guy, of Mor- 
gantown, for plaintiffs. J. Harper Meredith and Haymond & 
Haymond, all of Fairmont, for defendant. 


TAXATION 
[linois. 


Retailers’ Occupation Tax Act upheld. Smith-Hurd Rev. St. of 
Illinois, 1933, Chap. 120, Secs. 440-453, imposes a privilege or license 
tax on “persons engaged in the business of selling tangible personal 
property to purchasers for use or consumption.” The tax is based 
on gross receipts. The Supreme Court of Illinois, affirming the 
decree below, sustains the taxing act finding no merit in any of the 
many contentions raised against it. The tax is not one on property; 
it is not an income tax. It does “not violate any of the state or 
federal constitutional provisions urged against it by the several 
appellants.” Reif et al. v. Barrett, Auditor of Public Accounts et al., 
188 N. E. 889. Roscoe Forth, of Granite City, I. H. Streeper, ITI, 
of Alton, Jesse R. Brown, of Edwardsville, and L. G. Pefferle, of 
Springfield, for appellant. Otto Kerner, Atty. Gen. (Montgomery 
S. Winning and Joseph Londrigan, both of Springfield, of counsel), 
for appellees. 


Louisiana. 


State occupational tax on brokers engaged, exclusively, in soliciting 
interstate commerce business held invalid. The Supreme Court of 
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Louisiana, affirms the judgment below holding the tax invalid as 
applied to defendants. “The case was tried on an agreed statement 
of facts, the substance of which was that defendants were the local 
representatives in Shreveport of certain nonresident commercial 
firms; that they kept on hand samples of merchandise in whith said 
foreign merchants dealt, but no stock out of which anything was 
sold; that they received orders at their office or place of business, 
and also solicited orders as drummers within their district; that said 
orders were sent directly to their principals without the state, where 
they were accepted, filled and shipped direct to the person by whom 
they were ordered; that thereupon defendants were paid a commission 
by their principals.” And then—“We think the tax is an unauthor- 
ized burden on interstate commerce.” State v. Read & Nott, 152 So. 
74. Robert J. O’Neal, of Shreveport, for Tax Collector. Gaston L. 
Porterie, Atty. Gen., for the State. Dimick & Hamilton, for Shreve- 
port, for appellee. 


New Mexico. 


Oil and gas severance tax law held valid. Chapter 72, New Mexico 
Session Laws, 1933, imposes a severance tax on oil and gas. On oil 
the tax is on a per barrel basis graduated according to gravity; on 
gas the tax is per thousand cubic feet at 10 ounce pressure. The 
validity of the taxing act was assailed on the ground that it violates 
the state constitution which provides that “Taxes levied upon tan- 
gible property shall be in proportion to the value thereof, and taxes 
shall be equal and uniform upon subjects of taxation of the same 
class.” The Supreme Court of New Mexico reversing the court 
below (a referendum question was involved, also, concerning which 
it is not necessary to speak, here), holds that the tax is an excise 
or privilege tax, rather than a tax on tangible personal property and 
so does not violate the quoted state constitutional provision and is 
valid. Severance tax laws of other states and the decisions thereon 
are quite fully discussed. Flynn, Welch & Yates, Inc., v. State Tax 
Commission et al., 28 P. (2d) 889. E. K. Neumann, Atty. Gen. and 
Frank H. Patton, Asst. Atty. Gen., for appellants. Hervey, Dow, 
Hill & Hinkle and J. D. Atwood, all of Roswell, and J. O. Seth and 
E. R. Wright, both of Santa Fe, for appellee. 


New York. 





Corporation is not liable for damages for refusal to transfer stock 
on its books if stock transfer tax stamps are not affixed and canceled. 
On motion of defendant corporation to amend its answer to set up 
five separate and complete defenses in action for damages on account 
of its refusal to transfer on its books shares of its stock presented 
for that purpose. Under the New York law a corporation is pro- 
hibited from effecting transfer of its shares of stock on its books 
unless the New York stock transfer tax has been paid. Leading up 
to the granting of the motion, here, in all respects except as to one 
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of the defenses, the New York Supreme Court, Trial Term, says: 
“In order to have a default which will subject the corporation or 
transfer agent to damages for failure to transfer, every substantial 
step required by the law must have been completed. Unless the 
payment of the statutory transfer tax has been made, as evidenced 
by the affixation of the stamp and its cancellation, no cause of action 
for damages accrues to the person requesting the transfer. One is 
not liable for damages for a failure to do that which under the law 
is illegal.” Ferrari v. Midtown Bank of New York, New York 
Supreme Court, Trial Term, decided March 15, 1934. 


If you are transferring stock, be sure to procure, affix and cancel 
the stamps required under the New York Tax Law. Such was the 
caption to the digest of the decision below in this case in The Cor- 
poration Journal for April, 1933, page 378. Action on note taken 
in partial payment for shares of stock of a corporation of which the 
vendee was secretary. Vendor offered proper amount to cover stamp 
tax on the transfer. Vendee said: “Never mind, I will put the stamp 
on myself”; he did not do so. Partial payment on note was made. 
Defense: failure of vendor to affix and cancel stamps. By the tax 
law it is the duty of the vendor to procure, affix, and cancel the proper 
stamps. Section 278 (N. Y. Tax Law) provides that no transfer 
upon which the tax is not paid at the time of the transfer “shall be 
made the basis of any action or legal proceedings, nor shall proof 
thereof be offered or received in evidence in any court in this state.” 
The trial court found for plaintiff; intermediate appellate courts 
reversed, sustaining the defense “with some reluctance,” on grounds 
of public policy, the necessity of enforcing the state statute over- 
riding plaintiff’s equities arising out of the circumstances. The 
Court of Appeals reverses the appellate courts and affirms the judg- 
ment for plaintiff in the Municipal Court, not finding public policy 
so exigent, balancing the several elements inherent in the case. The 
tax could have been paid by the defendant as he agreed to do; he 
could waive the stated defense; perhaps he did waive by making a 
partial payment knowing that the stamp tax had not been paid; “it 
would be against all conscience to permit the defendant to take 
advantage of the plight into which his own fraud has cast the plain- 
tiff’; so far as public policy is concerned there is no distinction 
between waiver and estoppel. “Since the defendant is precluded by 
his own acts from setting up the defense in question, it becomes 
unnecessary to determine whether the action here is or is not based 
upon the transfer.” Cooper v. Gossett, New York Court of Appeals, 
decided February 27, 1934. Jacob R. Schiff and Samuel W. Dorf- 
man, of New York City, for appellant. I. Maurice Wormser and 
Morris E. Gossett, of New York City, for respondent. 


ero 





188 The Corporation Journal 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


Curtiss-Wright Airplane Corporation The Vogue Company 
American British & Continental American Commercial Alcohol 

Corporation Corporation 
Vick Chemical, Inc. Winchester Repeating Arms 
Loft, Inc. Company 
The Pennroad Corporation Shell Pipe Line Corporation 
National Carloading Corporation Niles-Bement-Pond Company 
North European Oil Corporation The Quaker Oats Company 
Gulf States Steel Company P. Lorillard Company 
Sterling Products (Incorporated ) New York Air Brake Company 
Rolls-Royce of America, Inc. General Outdoor Advertising 
United Drug, Inc. Company 
Transamerica Corporation United Fruit Company 
United Profit-Sharing Corporatien American Steel Foundries 

American Ice Company 
Liggett & Myers Tobacco Company 


Some Important Matters for 
May and June 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpora- 
tions of report and tax matters, requiring attention from time to time, furnishing 
information regarding forms, practices and rulings. 


Arizona—Report to Corporation Commission and Registration Fee due 
during June-—Domestic and Foreign Corporations. 

ARKANSAS—Income Tax Return and Return of Information at the 
source due on or before May 15.—Domestic and Foreign Cor- 
porations. 

De_awareE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

Dominion oF CaNnaDA—Annual Summary due between April 1 and 
June 1.—Domestic Corporations. 

Fioripa—Annual Report and Fee due on or before July 1.—Domestic 
and Foreign Corporations. 

Iutrvois—Annual Franchise Tax due on or before July 1, but may be 


paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 





The Corporation Journal 189 


Martne—Annual Franchise Tax Return due on or before June 1.—Do- 
mestic Corporations. 
Missourr—Annual Franchise Tax due on or before May 15.—Domestic 
and Foreign Corporations. 
Income Tax due on or before June 1—Domestic and Foreign 
Corporations. 
Montana—Annual Statement due within two months from April 1. 
—Foreign Corporations. 
Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 
NesraskKA—Annual Report and Fee due on or before July 1—Domestic 
Corporations. 
Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 


New YorK—Annual Franchise Tax Report (under Art. 9-A, Tax Law 
—Form 3-IT) due on or before July 1—Domestic and Foreign 
Business Corporations. 


NortH Carotina—Annual Report (Capital Stock and Franchise Tax 
Report) due on or before July 1—Domestic Corporations. 
Annual Report to determine amount of franchise tax due July 
1.—Foreign Corporations. 


Orrcon—Annual Report due during June—Domestic and Foreign 
Corporations. 


Ruope IsLanD—Corporate Excess Tax due on or before July 1—Do- 
mestic and Foreign Corporations. 


TENNESSEE—Annual Report and Franchise Tax due on or before July 1. 
—Domestic and Foreign Corporations. 


Unitep States—Second Installment of Income Tax due June 15.— 
Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States. 


Vircinta—Income Tax due on or before June 1.—Domestic and Foreign 
Corporations. 


WasHINGTON—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 


West Vircinia—License Tax Statement due on or before July 1.— 

Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1.—Foreign Corporations and those Domestic Corporations 
whose principal places of business or chief works are located in 
other states. 


Wyom1inc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary. pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


The High Cost of Whistles for Corporations—Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual 
court cases, to have a very pointed application to some of the 
policies of some business corporations of our own day. A sixteen- 
page pamphlet for both laymen and lawyers. 

Securities Act of 1933—Complete text of this important new law which 
constitutes in effect a National Blue Sky Law. 

Special Report—The Case Against Corporate Representation by Busi- 
ness Employes. Specific experiences of different corporations with 
the handling by untrained corporate representatives of such mat- 
ters as service of process, notices of taxes due, filing of corpo- 
ration reports, etc. 

Amendments to Delaware Corporation Law, 1933. Presents the com- 
plete text of the 1933 amendments to Chapter 65 of the Revised 
Code, all new matters being shown in italics, and repealed matter 
in brackets, so a complete picture is conveyed of the changes 
effected, while explanatory comments show the purpose and result 
of each change. 

What Constitutes Doing Business. (Revised to March 1, 1933.) A 314- 
page book containing brief digests of decisions selected from those 
in the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them accessible also by 
either case name or topic. 

Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s statutory representation 
in the hands of business employes or others not trained in the 
matters involved. 

Delaware Corporations. Presents in convenient. form a digest of the 
Delaware corporation law, its advantages for business corpora- 
tions, the attractive provisions for non par value stock, and a brief 
summary of the statutory requirements, procedure and costs of 
incorporation, completely revised to reflect the changes made by 
the amendments of 1933. 

When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 
tionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 

Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 
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STOP...CAUTION... GO/ 


Red and yellow turn GREEN... 


How Are You on TRAFFIC REGULATIONS? 
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PW 


7. will find stop lights where 
traffic is heavy. You find rules 
and regulations where activity is 
swift and constant. You find laws 
controlling business where business 
thrives and expands in unexpected 
ramifications and complexities. And 
where there is business—heavy 
traffic, swift and constant activity, 
elaborate organization and more 
elaborate law to govern it,—there 
you will find the 


FEDERAL 
TRADE REGULATION 
SERVICE. 


OUR volumes rich in back- 

ground. Dependable, up-to-date. 
Built according to sound reference- 
work engineering principles—con- 
venient to use. 
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The corporation 
which acts as 
lawyer for itself 
has a fool for its 
client. Hence The 
Corporation Trust 


Company's policy 
of performing its 
corporate services 
through members 
of the bar exclu- 
sively. 








